UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF ALABAM A

Inre Case No. 04-81395- WRS
Chapter 13
CALVIN DEWAYNE LONG
MARIE G. LONG,
Debtors

MEM ORANDUM DECISION

This Chapter 13 Barkruptcy Case came before the Court for hearing on November 10, 2004,
on the Trustee’s Objecton to Confrmation ofthe Debtors’ Plan (Doc. 9). The Debtors were present
by counsel F. Patrick Loftin and Chapter 13 Trustee Curtis C. Reding was ako present. The Trustee
objects to the Debtors’ proposalto keep their camper while paying their unsecured creditors kess than
100%. The Courtwill frst revew the specifics of the Plan and then review pertnent Bankruptcy Code
Sections. For the reasors set forth below, the Trustee’s objection 8 SUSTAINED, and confrmation
of the proposed Plan s DENIED. The Court wil, by way of a separate documert, set this case for a

status conference.

I. FACTS
This Chapter 13 bankruptcy case was filed on September 22, 2004. The Debtors filed a
complete set of scheduks and a Chapter 13 Plan with their pettion. (Docs. 1, 2). The Debtors report
that they own real property with a valie 0£$56,000 and personal property with a valie 0f$94,000.
The Debtors own interests in two pension plans and a 401 (k), all of which are claimed as exempt. The

Trwstee does mot object to the claim of exenption. The Debtors ako owna 1999



Dodge Ram, which they valie at $12,000, and a 2002 Chevrolet Tracker which they value at $10,000.
In addition, they own a john boat which they value at $800 and a Springdale camper with a valie of
$15,000.

The Debtors propose to keep all of ther personal property. The Dodge Ramis subject to a
security interest in favor of AnSouth Bank witha balance due 0f$3,364. The Debtors’ Plan calls for a
paymernt of $291.07 per month to AmSouth. The 2002 Chevrolet Tracker is subject to a security
interest in favor of GMAC, in the amount of $1 0,000, with a monthly payment of $288.59. The
Springdale camper i subject to a security interest n faivor of Deutsche Financial in the amount of
$15,000, with a monthly payment of $249.46. The Debtors also owe $43,000 on their residentil
mortgage, with a monthly payment of $606.00.

The Debtors owe unsecured debt in the amount of $37,000. The Debtors propose to pay a
$12,000 POT (payment over time). The Plan calls for weekly payments in the amount of $65.00."

Mr. Longis a truckdriver and Mrs. Long s a secretary. Their combined nmonthly ncone is $2,800.
The Court has examined Schedule J, which Ists the Debtors’ living expenses. With the exception ofthe
debt service on the secured debt, the Court is of the view that the remainder of the expenses are both

reasonable and approprate.

' For comparison purposes, it is preferable to keep everything on the same basis. A payment
of $65 per week, when mukipled by 52 and thendivided by 12, yields an equivalent monthly payment
of $281. Therefore, the Court will use a monthly equivakent payment of $281 for comparison
purposes.
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II. LAW

Ths Chapter 13 case is before the Court upon the Trustee’s objection to confirmation of the
Debtors’ Plan. Ths Court has jurisdictionto hear ths matter pursuant to 28 U.S.C. § 1334(b). Thisis
a core proceeding 28 U.S.C. § 157(b)(2)(L).

The Courtis required to confrma plan i t complies wih the provisions of 11 U.S.C. §
1325(a), (b). The burden s on the Debtors, as proponents of their plan, to prove that their plan should
be confirmed. In re: Dupree, 285 B.R. 759, 762 (Bankr. M.D. Ga. 2002).

The Trwstee’s objection implicates two separate provisions of§ 1325. The first question &
whether the Debtors’ plan has been “proposed in good faith.” 11 U.S.C. § 1325(a)(3). Second, the
Court will consider whether the Debtors have satisfied the “dsposable incone” test of §

1325(b)(1XB).

A. Good Faith

A bankruptcy court may not confrma Chapter 13 Plan unkss it has been proposed in “good
faith.” 11 U.S.C. § 1325(a)(3). The Bankmuptcy Code does not further define the term “good faith.”
The leading case in the Eleventh Circut on this question & In re: Kitchens, 702 F.2d 885 (11" Cir.

1983). In Kitchens, the Eleventh Circutt handed down a Ist of 11 non-exclusive factors to assist the

Courts in determning whether a planis proposed in good faith
(1) the amownt ofthe debtor’s income from all sources;
(2) the lving expenses of the debtor and his dependents;

(3) the amownt of attorney’s fees;



(4) the expected duration ofthe debtor’s Chapter 13 Plan;

(5) the motivations ofthe debtor and hs sincernty in seeking relief under the provisions of
Chapter 13;

(6) the debtor’s degree of effort;

(7) the debtor’s abilty to earn and the likelihood of fluctuationinhs earnings;

(8) special circunstances such as nordinate medical expense;

(9) the frequency with which the debtor has sought relief under the Bankruptcy Reform Act and
its predecessors;

(10) the circunstances under which the debtor has contracted his debts and hs demonstrated
bona fides, or hck of same, indealings with his creditors;

(11) the burden which the phn’s adminstration would place on the trustee.

In re: Kitchens, 702 F.2d 885, 888-89.

1. Addressingthe first factor, the Debtors’ total combined ncone is $2,806.00. See,
Schedule I. (Doc. 1). This amount, in and of tself, 8 not indicative ofeither good faith or bad faith but
should be considered inthe totality of the crcunstances.

2. The second factor, the Debtors’ living expenses are set forth in Schedule J. (Doc. 1). The
Court, having examined this finds nothing out of the ordimary, except that the Debtors report monthly
paynments 0of $291.07, $288.59 and $249.46 onsecured debt. Two ofthese payments are for
automobiles and one & for a camper. Therefore, the Debtors are paying $829.12 on secured debt for
automobiles and campers and only $281.00 per month for their Chapter 13 payment. By elimimating

the debt onthe canper, the Debtors could double the anmount paid to unsecured credtors.
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3. The amourt ofattomey’s fees. The Debtors’ attorney e is $1,600, which & reasomable
under the circumstances. (Doc. 2).

4. The expected duration of the Plan 5 50 months. (Doc. 2).

5. The motivations ofthe debtor and hs sincerity in seeking relief under the provisions of
Chapter 13. Having considered the Court’s record as a whole and having considered the
representations of the attorney for the Debtors, the Court is of the view that, with the exception of the
matter of the payment for the camper, the Debtors are dealing with their creditors in good faith. The
scheduks and statements appear to be both accurate and complete.

6. The Debtors’ degree of effort. The Court notes that both debtors are enployed on a ful-
time basis. Comparngthe Debtors’ current mcome with ther past ncome, there is no ndication that
thss is not the Debtors’ best effort.

7. The Debtors’ ability to earn and the likelihood of flictuation in their earnings. It i noted that
both Debtors have been employed i their current occupations for more than 10 years. Their earnings
appear to be stabk.

8. Special circunstances such as nordnate medical expenses. The Court notes no special
circunstances here.

9. The frequency with which the debtor has sought relief under the Bankruptcy Reform Act
and ts predecessors. It is noted that this is the Debtors’ first bankruptcy fling

10. The circunstances under which the Debtors have contracted ther debts and ther
demonstrated bona fides, or lack of same, in dealings with their creditors. There is no indication here

that the Debtors have not contracted their debts in good faith.
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11. The burdenwhich the phn’s adminstraton would place on the trustee. Inths case, it does
notappear that this plan, if confirmed, would place an undue burden on the Trustee.

There is no precise formuh to be used in making a determination of whether a plan s proposed
in good faith. Eachcase turns on ts own facts.

In this case, the sole indication of bad faith may be found in the comparison of the following
facts. First the phn proposes to pay only 33% to unsecured creditors. Second, the Debtors propose
to pay $829 per month on debt service for their secured debt on personal property, incliding $249.00
per month fora camper. At the sane time, the Chapter 13 Phn calls for payments of only $281 per
month. In addtion, The budget indicates a payment of $40 per month for insurance on the camper.
Therefore, if the Debtors were to dispose of the camper they would have an additional $289 per month
which could be devoted to the Phn, thereby doublng the dividend to be paid to the unsecured
credttors from 33% to 67%.

When analyzing this case using the Kitchens factors, i is apparent that many of the usual
indications ofbad faith are not presert. The statements and scheduks are truthful, there are no prior
bankruptcy fiings and there is nothing to indicate that the Debtors have dealt with ther creditors
unfarly. Ths is admittedly a cbse case and perhaps the use of the termbad faith in ths context may be

harsh. As an alternative, the Court will review this plan under the “disposable income” test.

B. Disposable Income

If unsecured creditors are to be paid less than 100% of the amourt of their chimns, the Debtors

must pay al of ther “projected disposable incone” over the life of the phn. 11 US.C. §



1325(b)(1XB). The term“dsposabk income” & defined as that ncone “which s notreasonably
necessary to be expended—(A) for the mantenance or support of the debtor or a dependent of the
debtor.” 11 U.S.C. § 1325(b)(2). The question here becomes whether the camper i “reasonably
necessary . . . for the maintenance or support of the debtor or a dependent of the debtor.” Under the
facts of ths case, it does not appear that this is so. Both debtors have hte-model vehicks and are
making monthly payments for these vehcles as well as for the camper.

In the final analyss, the question s whether the Court should confirm a Chapter 13 Plan which
pays only 33% to the holders of unsecured claims, whik permitting the Debtors to pay for two later-
model wehiles and a camper out of ther current income. While the Trustee’s objection s made in
terms of “bad faith” rather than disposable ncome, the Court finds that a disposabk income analysis is
more palatable here as the Debtors display none of the traditional indicia of bad faith, except for the
juxtaposition ofthe secured debt service wih the paynments to unsecured creditors. There is admittedly
no bright line as to what should or should not be albwable here. To put the matter plainly, the Court is

of the view that the Debtors are keeping too much while payng too little.

1. CONCLUSION

For the reasons set forth above, confirmation of the Debtors’ Chapter 13 Plan is denied. The
Court will by way ofa separate order set this Chapter 13 case for a status hearing.
Dore this 23rd day of February, 2005.
/s/ Willam R. Sawyer
United States Bankruptcy Judge

c: F. Patrick Loftin, Attorney for Debtors
Curts C. Reding, Trustee
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